This article canvasses prisoners' lawyers strategies prompted by the 1996 Prison Litigation Reform Act. The strategies not only comply with the statute's limits but also allow U.S. district courts to remain a forum for the vindication of the constitutional rights of at least some of the nation's millions of prisoners. Part I summarizes in several charts the PLRA's sharp impact on the prevalence and outcomes in prison litigation, but demonstrates there are still many cases and situations in which courts continue to play a role. Part II looks at three methods by which plaintiffs and defendants can jointly obtain injunctive-type relief in prison cases-by crafting stipulations that comply with the PLRA's constraints, by structuring the relief as a conditional dismissal, or by setting up the possibility of state-court enforcement. Part III examines plaintiffs' coping methods for the PLRA's provisions easing the path to termination of decrees, whether litigated or consent. Two types of preparation for a termination motion have emerged. First, the parties sometimes agree to stretch out the remediation period more than the PLRA's default two years. Second, plaintiffs have worked to ensure that they are collecting sufficient information to inform their potentially hurried response to a termination motion.
subjected injunctive settlements to the scope limitations usually applicable only to litigated injunctions. 8 It made population caps-previously common-far more difficult to obtain. 9 And it put in place a rule inviting frequent relitigation of injunctive remedies, whether settled or litigated.
enter and enforce remedies against unconstitutional conditions of confinement. They are able to do this in large part because there remains an active prisoners' rights bar and an active prisoners' rights docket in federal district courts. I have previously written to urge observers to remember that American judges are far from autonomous:
[T]he rules of litigation largely confine judicial response to the record developed and the arguments presented by the parties; for a plaintiff's judgment, there must be a connection between the order a court issues, and the claims, evidence, and requested relief plaintiffs' counsel submits. . . . [T] he identity, priorities, litigating strategies, and resources of plaintiffs' counsel have been of great importance to the shape and success of litigated prison reform. 13 Judges in prison and jail cases, I argued, have "generally acted by following a path proposed by plaintiffs' counsel and by building on the foundation laid at trial." 14 In the years since passage of the PLRA, faced with the kind of court-stripping Congress attempted with that statute, 15 judges more than ever need assistance by the parties. It is for this reason that this article about the strategies the PLRA has prompted prisoners' lawyers to use in injunctive cases fits as part of this symposium exploring federal district judge roles. The strategies not only comply with the statute's limits but also allow U.S. district courts to remain a forum for the vindication of the constitutional rights of at least some of the nation's millions of prisoners. That assistance is the topic of this paper. It is my hope that the examples presented below can help counsel and judges in prisoners' rights cases thread the needle that the PLRA presents.
I. TRENDS IN PRISONER LITIGATION
The PLRA's sharp impact on the prevalence and outcomes in prison litigation is clear, but there are still many cases and situations in which courts continue to play a role. Two tables will make the point. Table 1 shows jail and prison populations from 1970 to the present, along with federal court filings categorized by the courts as dealing with "prisoner civil rights" or "prison conditions." 16 Figure A presents some of the same information in graphic form. Most 13 Margo Schlanger, Beyond the Hero Judge: Institutional Reform Litigation as Litigation, 97 MICH. L. REV. 1994 REV. , 1997 REV. (1999 . 14 Id. REV. 291 (2007) . 16 Litigation figures are calculated using data released annually by the Administrative Office of the U.S. Courts, available in digital form from the Inter-university Consortium for Political and Social Research. See http://www.icpsr.umich.edu/icpsrweb/ICPSR/series/00072/studies. of these cases seek damages (although only a sliver succeed in obtaining them). Table 2 Prisoner population figures come from a variety of publications by the Bureau of Justice Statistics, a component of the U.S. Department of Justice. Sources are set out comprehensively in the Technical Appendix that follows this Article. 17 Court order data is from the Bureau of Justice Statistics jail and prison censuses, which attempt a comprehensive census of the nation's jails and prisons approximately every five years. Comprehensive information on these sources is set out in the Technical Appendix. The Census reports responses from nearly every prison and jail, but those responses omit many known court orders. For example, there has been a court order involving mental health care at every California prison since 1997, and another involving medical care since 2002. For information on the mental health orders, see Coleman v. Brown, , http://www.clearinghouse.net/detail.php?id=573. For information on the medical decree, see Plata v. Brown, No. 3:01-cv-01351 (N.D. Cal.) , http://www.clearinghouse.net/detail.php?id=589, and the Order Adopting Class Action Stipulation as Fair, Reasonable, and Adequate, Plata v. Davis, No. 3:01-cv-01351 (N.D. Cal. June 20, 2002) , available at http://www.clearinghouse.net/chDocs/public/PC-CA-0018-0005.pdf; and the underlying Stipulation for Injunctive Relief (June 13, 2002) , at http://www.clearinghouse.net/chDocs/public/PC-CA-0018-0001.pdf. Yet no California prison reported any court order in the Census responses in 2005. So the data in Table 2 should be taken as indicative of trends rather than dispositive about any given state or facility. For both jails and prisons, Table 2 evidences very substantial continuity in the years prior to the PLRA. From 1983 From /1984 From to 1993 From /1995 , about half of the nation's jail inmates, and about 40% of the nation's state prisoners, were housed in facilities subject to court orders (see Column B). Because court orders tended to apply to larger facilities, in terms of the number of facilities (rather than the number of prisoners), the coverage reached a bit under one-fifth of jail facilities and under one-third of prison facilities. (See Column D) . But then came the PLRA. The effect was muted in the first post-PLRA census, for both jails and prisons, but during the 2005/2006 censuses, only about 20% of state or jail inmates are housed in facilities that reported a court order, and the numbers are lower for facility, rather than population coverage. The PLRA, that is, had a very significant impact, decreasing-but, importantly, not entirely erasing-the regulatory impact of litigation on jails and prisons.
In other work, I have explicated the many ways in which the PLRA made prisoners' rights cases harder both to bring and win. 18 I focus next on just two provisions, the first governing entry of and the second governing termination of prospective relief. It is no surprise that in the nearly two decades since passage of the PLRA, the prisoners' rights bar, along with the lawyers who represent corrections agencies and officials, have responded to the PLRA's requirements by developing new forms and strategies for settlements. In Parts II and III, below, I set out the relevant provisions of the statute, and then describe and analyze those responses.
II. ENTRY OF RELIEF, INCLUDING ON SETTLEMENT
A. What the PLRA requires.
Under the PLRA, "prospective relief," whether resulting from contested litigation or settlement, may "extend no further than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs."
19 District judges asked to "grant or approve any prospective relief" may not do so "unless the court finds that such relief is narrowly drawn, extends no further than necessary to correct the violation of the Federal right, and is the least intrusive means necessary to correct the violation of the Federal right." 20 Prospective relief is broadly defined to include "all relief other than compensatory monetary damages." 21 This approach is consonant with the ordinary rules governing contested entry of injunctions in federal court, 22 but it diverges sharply from the ordinary rules governing settlements. Were it not for the PLRA, courts could approve prisoners' rights settlements, like other settlements, much more freely, without any finding of a legal violation (indeed, avoiding such a finding is a primary settlement motive). 23 And the terms of those settlements would be limited only by the rule that they "spring from and serve to resolve a dispute within the court's subject-matter jurisdiction, . . . com [e] within the general scope of the case made by the pleadings, . . . further the objectives of the law upon which the complaint was based," and are not otherwise unlawful.
24 Thus, as the Supreme Court has explained, settlement terms could rise above the constitutional floor; "a federal court is not necessarily barred from entering a consent decree merely because the decree provides broader relief than the court could have awarded after a trial." 25 (In recent years, a number of commenters and legislators have argued that the constraints imposed by the PLRA should be made more broadly applicable.
26 ) 22 For a pre-PLRA summaries of federal court injunctive standards, see, for example,Toussaint v. McCarthy, 801 F.2d 1080 , 1086 -87 (9th Cir. 1986 , cert. denied, 481 U.S. 1069 (1987) (litigated injunction "must be no broader than necessary to remedy the constitutional violation"; may order "relief that the Constitution would not of its own force initially require if such relief is necessary to remedy a constitutional violation"; but in that event "must be narrowly tailored to prevent repetition of proved constitutional violations, and must not intrude unnecessarily on state functions"). See also, e.g., Dean v. Coughlin, 804 F.2d 207, 213 (2d Cir. 1986); Duran v. Elrod, 760 F.2d 756, 760-61 (7th Cir. 1985) . Courts have therefore commented that the PLRA does not change these requirements for litigated relief. See, e.g., Gilmore v. California, 220 F.3d 987, 1006 (9th Cir. 2000 ("in the context of contested decrees, then, the general standard for granting prospective relief differs little from the standard set forth" in the PLRA; Smith v. Arkansas Dept. of Correction, 103 F.3d 637, 647 (8th Cir. 1996) (PLRA "merely codifies existing law and does not change the standards for determining whether to grant an injunction"). 23 In a class action, of course, settlements must be "fair, reasonable, and adequate." Fed. R. Civ. P. 23(e)(2). This requirement safeguards against settlements that are insufficiently proplaintiff, not against settlements that intrude too deeply into defendants' affairs. E.g., United States v. City of Miami, 614 F.2d 1322 , 1331 (5th Cir. 1980 The PLRA does, however, offer an exclusion from its settlement scope constraints. "Relief," the statute's definitional section specifies, "includes consent decrees but does not include private settlement agreements," 27 which are defined as "agreement[s] entered into among the parties that is not subject to judicial enforcement other than the reinstatement of the civil proceeding that the agreement settled." 28 The statute emphasizes that it does not "preclude parties from entering into a private settlement agreement that does not comply with the limitations on relief . . . , if the terms of that agreement are not subject to court enforcement other than the reinstatement of the civil proceeding that the agreement settled." 29 In addition, breach of a "private settlement agreement" may be sought in state court.
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B. How parties continue to settle cases.
Commenters on the PLRA prior to its passage thought the provisions limiting settlements might, in fact, doom all settlements in injunctive cases. For example, then-Senator Joe Biden critized the PLRA's "restrictions on the power of those governments from voluntarily negotiating their own agreements," arguing that this "would place an even greater burden on the courts to litigate and relitigate these suits."
31 In fact, the urge to settle is sufficiently powerful that settlements continue. Parties who have abundant reasons to reach agreements have three strategies for getting those agreements approved: they can craft an acceptable stipulation, they can structure their settlement as a conditional dismissal, or they can anticipate state-court enforcement of the settlement.
Acceptable stipulations.
The first method for settling an injunctive case under the PLRA is to obtain the District Court's approval of the consent injunction, consistent with the Act's requirements. That means obtaining a "find[ing] that such relief is narrowly drawn, extends no further than necessary to correct the violation of the Federal right, and is the least intrusive means necessary to correct the violation of the Federal right"-following a number of courts and commentators, I'll call this a need-narrowness-intrusiveness finding. The obstacle this provision poses to settlement is not so much its insistence on narrow remedial scope-after all, a settlement agreeable to both the plaintiffs and the correctional agency they have sued is almost definitionally less "intrusive" than a remedy imposed nonconsensually. To quote one district court, "that the defendants chose to join the plaintiffs in selecting this remedy would seem to mean-and must be taken to mean-that they understood it to be precisely tailored to the needs of the occasion, that it is narrowly drawn and least intrusive-in fact not intrusive at all."
33 Prisoners' rights lawyer John Boston's comprehensive summary of the caselaw explains that even courts that give settlement less weight find " [a] greements between the parties" to be "'strong evidence,' if not dispositive, that provisions reflecting those agreements comply with the needs-narrowness-intrusiveness requirement."
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The Eleventh Circuit stated the point more generally in an opinion remanding a longstanding Georgia prison case for the district court to decide if there remained a "current and ongoing violation" and whether the challenged relief satisfied the need-narrowness-intrusive standards, explaining that the PLRA does not undermine the ordinary role of stipulations in civil litigation: "We do not mean to suggest that the district court must conduct an evidentiary hearing about or enter particularized findings concerning any facts or factors about which there is not dispute. The parties are free to make any concessions or enter into any stipulations they deem appropriate."
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The problem for settlement is, rather, that the PLRA seems to require a finding of liability-a finding that there has been a "violation of [a] Federal right" for which correction is "necessary."
36 Such a finding could, like any factual finding in court, rest on a stipulation. But while correctional agencies seeking approval of an injunctive settlement are happy to stipulate that that settlement's scope is appropriate, they are rarely willing to stipulate in plain language that they have violated the Constitution or a federal statute. Such a stipulation comes carries significant political cost, after all, and could have adverse collateral effects, prejudicing the agency in other lawsuits, including damage actions.
Accordingly, parties that want settlements have come up with some opaque but-at least for many district courts-acceptable formulations for their stipulations. 37 A few of the provisions that have passed muster follow:
(a) Stipulation by statutory citation:
The court shall find that this Stipulation satisfies the requirements of 18 U.S.C.A. § 3626(a)(1)(A) and shall retain jurisdiction to enforce its terms. The court shall have the power to enforce the Stipulation through specific performance and all other remedies permitted by law. Neither the fact of this Stipulation nor any statements contained herein may be used in any other case or administrative proceeding, except that Defendants reserve the right to use this Stipulation and the language herein to assert issue preclusion and res judicata in other litigation seeking class or systemic relief. When these legal defenses are raised, Defendants will send copies of such complaints to Plaintiffs' counsel.
(b) Stipulation by statutory quotation:
The parties stipulate, based upon the entire record, that the relief set forth in this Settlement Agreement is narrowly drawn, extends no further than necessary to correct violations of federal rights, and is the least intrusive means necessary to correct violations of federal rights." 
(c) Stipulation to necessity to correct "the alleged violation":
The Court finds that the relief provided in the PSA is narrowly drawn and extends no further than necessary to correct the alleged violation in conformance with the Prison Litigation Reform Act, 18 U.S.C. §3625(a)(1).
(d) Stipulation that expressly denies liability:
The relief granted herein is narrowly drawn, extends no further than necessary to correct a violation of a federal right, and is the least intrusive means necessary to correct the violation of a federal right.
Nothing in this Order and Agreement, including, specifically, the stipulation in Paragraph 2, constitutes an admission of liability and undersigned Defendants and DPSDAC vigorously dispute that they have violated the federal rights of Plaintiff Sandra Etters or any other adult female inmate. The stipulation set forth in Paragraph 2 is included expressly to facilitate the parties' intent to enable the Court to: (a) retain jurisdiction for the desired term; (b) if necessary, entertain any future motion by North Carolina Prisoner Legal Services, Inc. . . . to enforce the terms of this Order and Agreement; and (c) serve as the exclusive forum for any such enforcement. The stipulation in Paragraph 2, as well as all other representations, commitments, or stipulations in this Order and Agreement, shall have no precedential value and may not be relied on as precedent in any future claim, without prejudice or limitation, however, to the ability of NCPLS to enforce the terms of this Order and Agreement.
This Order and Agreement is entered into by the parties as part of an amicable settlement of disputed claims raised in this action. In entering into this settlement, Defendants Young and Lancaster make no admissions of liability to Plaintiff and voluntarily assume the obligations set forth herein "The Parties agree that the stipulated remedies set forth in this Consent Decree are narrowly drawn, extend 40 For the purposes of this lawsuit only and in order to settle this matter, Defendants stipulate, and this Court finds, that the conditions at the MDCR Jail facilities necessitate the remedial measures contained in this Agreement, including medical, mental health and suicide provisions.
The Parties stipulate that this Agreement complies in all respects with the Prison Litigation Reform Act, 18 U.S.C. § 3626(a). The Parties further stipulate and the Court finds that the prospective relief in this Agreement is narrowly drawn, extends no further than necessary to correct the violations of federal rights as alleged by United States in its Complaint and Findings Letter (attached as Exhibit 'A'), is the least intrusive means necessary to correct these violations, and will not have an adverse impact on public safety or the operation of a criminal justice system. Accordingly, the Parties represent, and this Court finds, that the Agreement complies in all respects with 18 U.S.C. § 3626(a).
This Agreement is not intended to impair or expand the right of any person or entity to seek relief against the County or its officials, employees, or agents, for their conduct. This Agreement is not intended to alter legal standards governing any such claims. 
(f) Stipulation of violation in plain terms (with and without preclusion language) :
For purposes of this lawsuit only and in order to settle this matter, the Defendants stipulate that they have violated certain federal rights of inmates as alleged in the pleadings. The parties further stipulate and agree that the prospective relief in this Decree is narrowly drawn, extends no further than necessary to correct these certain violations of federal rights set forth in the Complaint, is the least intrusive means necessary to correct these violations, and will not: have an adverse impact on public safety or the operation of a criminal justice system. Accordingly, the parties agree and represent to the Court that the Decree complies in all respects with the provisions of 18 U.S.C. § 3626(a), and may serve as the factual and legal basis for a court order issued pursuant to those provisions.
The issue of liability has not been litigated. The parties ask the Court to approve this Decree without a full hearing on the merits, on the basis of the United States' Complaint and the above stipulation.
This Decree is not intended to have any preclusive effect except between the parties. Should the issue of the preclusive effect of this Decree be raised in any proceedings other than this civil action, the parties agree to certify that this Decree was intended to have no such preclusive effect.
(g) Stipulation to court findings:
Plaintiffs and Defendant jointly stipulate that the Court should make the findings required for prospective relief under 18 U.S.C. § 3626(a)(1)(A) and issue a permanent injunction . . . . Cal. Dec. 3, 2001 ), available at http://www.clearinghouse.net/chDocs/public/PC-CA-0005-0010.pdf (defendants stipulate "that they have violated the federal rights of plaintiffs in a manner sufficient to warrant the relief contained herein" and "that the relief set forth herein is narrowly drawn, extends no further than necessary to correct the violation of the federal rights and is the least intrusive means necessary to correct the violation of the federal rights."); Clark v. California, 739 F.Supp. For purposes of this lawsuit only and in order to settle this matter, the Defendants stipulate that they have violated certain federal rights of inmates as alleged in thepleadings. The parties further stipulate and agree that the prospective relief in this Decree is narrowly drawn, extends no further than necessary to correct these certain violations of federal rights set forth in the Complaint, is the least intrusive means necessary to correct these violations, and will not: have an adverse impact on public safety or the operation of a criminal justice system. Accordingly, the parties agree and represent to the Court that the Decree complies in all respects with the provisions of 18 U.S.C. § 3626(a), and may serve as the factual and legal basis for a court order issued pursuant to those provisions.
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My own personal favorite of these quotations is item (e), from the Consent Decree that settled the medical and mental health care case brought by the U.S. Department of Justice against the Miami-Dade County jail, under the Civil Rights of Institutionalized Persons Act. The negotiated language has several attractive features. First, like all of the settlements except for the first one in (g), it avoids preclusive effect, making settlement more attractive to the defendant and therefore more available to the plaintiff. Second, the language of the need-narrownessintrusiveness concession is carefully phrased. As a number of courts have commented, "Neither the PLRA nor caselaw requires a plainly worded concession of liability. 24, 2002) , available at http://www.clearinghouse.net/chDocs/public/PC-WI-0001-0003.pdf (referring to "alleged" violations and containing both defendants' denial of liability and a stipulation that the agreement was consistent with all PLRA requirements).
46 Jones v. Gusman, No. 12-859, 2013 WL 2458817, at *38 (E.D. La. June 6, 2013 .
say, (a)'s stipulation by statutory citation. It is fairly phrased, if not calculated for maximum public impact.
Conditional Dismissal
An alternative method for settling an injunctive case is to escape the limitations the PLRA imposes on "prospective relief," by using what the statute terms a "private settlement agreement"-defined as an "agreement entered into among the parties that is not subject to judicial enforcement other than the reinstatement of the civil proceeding that the agreement settled."
47 This kind of settlement is available using the ordinary processes for voluntary dismissals under Federal Rule of Civil Procedure 41(a); if the parties intend the district court to maintain jurisdiction over a case they have settled this way, they can so specify in the settlement, and that term may be approved by the court as one of "such terms and conditions as the court deems proper."
48 (Such term must be express. 49 ) Settlements like this are routine in cases seeking damages, where compliance-payment-is an easily-monitored one-time event. Even in injunctive matters, the approach was not unheard of prior to the PLRA's enactment. When the dismissal is pursuant to Federal Rule of Civil Procedure 41(a)(2), which specifies that the action "shall not be dismissed at the plaintiff's instance save upon order of the court and upon such terms and conditions as the court deems proper," the parties' compliance with the terms of the settlement contract (or the court's "retention of jurisdiction" over the settlement contract) may, in the court's discretion, be one of the terms set forth in the order. Even when . . . the dismissal is pursuant to Rule 41(a)(1)(ii) (which does not by its terms empower a District Court to attach conditions to the parties' stipulation of dismissal) we think the court is authorized to embody the settlement contract in its dismissal order (or, what has the same effect, retain jurisdiction over the settlement contract) if the parties agree. Absent such action, however, enforcement of the settlement agreement is for state courts, unless there is some independent basis for federal jurisdiction. foregoing the ordinary enforcement mechanisms (court process, modification of the order, public shaming facilitated by the attention often paid to court cases, and contempt) is generally very unappealing for plaintiffs. Only since 1996, when the PLRA diminished prisoner plaintiffs' bargaining power, has this kind of settlement grown common.
The parties used a conditional dismissal, for example, in a case seeking to improve interpretive and other communication services for deaf prisoners in Virginia. The settlement agreement provided:
Pursuant to 18 U.S.C. §3626(c)(2), during the term of the Agreement, plaintiffs may move the court for reinstatement of the lawsuit, or may elect to proceed in state court and seek specific performance or institute an action for breach subject to notification as set forth in paragraph 2 of this Subsection. An action to enforce this Agreement does not include any action for damages. A Deaf inmate seeking to enforce this Agreement in state court can only seek to have a court order VDOC or VDCE to comply with the terms of this Agreement. . . . This Agreement is a private settlement agreement within the meaning of 18 U.S.C. § 3626. Oct. 19, 1973) , available at http://chadmin.clearinghouse.net/chDocs/public/PC-AZ-0007-0010.pdf ("That all relief sought by plaintiff members of the class heretofore designated to which they are entitled is granted by this Judgment and that the class, collectively and individually, is entitled to no other relief under this action."); Taylor [T]he parties will jointly move the Court for entry of an order dismissing this action, pursuant to Fed. R. Civ. P. 23(e) and 41(a)(2), and will attach a copy of this Stipulation to such motion. This dismissal shall be without prejudice to plaintiffs' right to move to reinstate the action . . . , within three (3) years from the date the Stipulation is signed.
If, after sixty (60) days following any meeting [about compliance]. . . , plaintiffs' counsel believes that defendants are not in 'substantial compliance' with the terms of this Stipulation (as defined herein), plaintiffs' counsel may request a conference with all parties before the Honorable Charles J. Siragusa, United States District Court, concerning the filing of a motion to reinstate this lawsuit, . . . . Plaintiffs' counsel may request such a conference no earlier than five (5) months from the date this Stipulation is signed by the parties. Defendants shall be considered to be in 'substantial compliance' with the terms of this Stipulation unless defendants' failures or omissions to meet the terms of the Stipulation were not minimal or isolated but were substantially and sufficiently frequent and widespread as to be systemic.
The case shall not be reinstated unless the Court finds by clear and convincing evidence that defendants' failures or omissions to meet the terms of the Stipulation were not minimal or isolated but were substantially and sufficiently frequent and widespread as to be systemic.
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Under these provisions, if the plaintiffs sought to continue this litigation based on noncompliance with the settlement, they would first have to demonstate that non-compliance to the district judge, and at that point would win merely the procedural right to continue to litigate, as if the settlement had never occurred. Another court took a similar tack, although it framed the settlement as a stay, rather than a conditional dismissal, in a system-wide case dealing with solitary confinement of prisoners with mental illness. The Agreement in that case provided:
"If the Court finds that the Department is not in substantial compliance, i.e., is in substantial non-compliance, with a provision or provisions of this Settlement Agreement, it may enter an order consistent with equitable principles, but not an order of contempt, that is designed to achieve compliance." And then, escalation:
"If DLC contends that the Department has not complied with an order entered under the preceding paragraph, it may, after reasonable notice to the Department, move for further relief from the Court to obtain compliance with the Court's prior order. In ruling on such a motion, the Court may apply equitable principles and may use any appropriate equitable or remedial power then available to it." 55 Given this provision for enforcement, this reads almost like a consent decree. But District Judge Michael Wolf explained in his order approving the agreement that "to obtain an order providing relief that is enforceable by contempt, plaintiff must prove not only that a provision of the Agreement has been violated but also that there has been a violation of a federal right, and that the relief ordered is limited only to what is necessary to remedy that violation as required by the PLRA, 18 U.S.C. § 3626(a)(1)(A)."
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Other settlements assign the evaluation of non-compliance that is a prerequisite for reinstatement of the action to experts, rather than the court. In a lawsuit under the Civil Rights of Institutionalized Persons Act brought by the United States against the state of Montana, the parties agreed: original action," and remanding for "an evidentiary hearing, using applicable standards of contract law, to determine whether the settlement agreement was in fact violated"); Immediately upon execution of this Agreement, the parties shall jointly move the Court for entry of an Order conditionally dismissing this action, pursuant to Fed. R. Civ. P. 41(a)(2) conditional upon defendants' achieving compliance with its terms, and shall attach this Agreement to such motion. The motion shall request that the case be placed on the Court's inactive docket, though the Court shall retain jurisdiction over the case until a final dismissal with prejudice.
If the experts conclude at the end of their fourth evaluation tour that there remain areas in which defendants have failed to reach substantial compliance, defendants will be in default of this agreement, and the case shall, upon plaintiff's motion, be restored to the Court's active docket as to those issues affected by defendants failure to comply.
57
And still others allow plaintiffs' counsel to determine when noncompliance justifies reinstatement the action, without any third-party or judicial agreement. For example, in another New York case, this one involving transportation of prisoners who use wheelchairs, the settlement provided:
Following any meeting with the Court as set forth in Paragraph 14 above, Plaintiff's counsel may file a motion with the Court for an Order reinstating the issues of this lawsuit which are the subject of this Voluntary Stipulation of Partial Dismissal. Plaintiff may not file such a motion without first requesting a premotion meeting with the Defendants and the Court as provided in Paragraphs 13 and 14 above and, if granted by the Court, participating in such meeting. Plaintiff shall make such a motion for reinstatement only upon Plaintiff's counsel's good faith belief that there is a failure on the part of Defendants to comply with the terms of this Voluntary Stipulation that is more substantial and pervasive than an isolated instance of a prisoner in a wheelchair being transported in a fashion which is not in accordance with this agreement. 58 Finally, plaintiffs may expressly retain their complete discretion to reinstate the matter. This was the approach in a jail settlement with the City of Philadelphia, which provided, simply, "Plaintiffs reserve the right to reinstate these proceedings during the pendency of the Settlement Agreement." Whatever the language governing reinstatement, it seems that very few prisoner plaintiffs have actually sought reinstatement for an allegedly breached settlement. In fact, I have been able to locate only one such case, 60 after searching both Westlaw and the Civil Rights Litigation Clearinghouse, 61 and after asking prisoners' lawyers on a well-populated listserv. I can only speculate about the causes of this scarcity. Given the demonstrably high prevalence of noncompliance with (de jure) fully enforceable settlements, documented in thousands of opinions over the decades, it seems most plausible that noncompliance with private settlement agreements is similarly spotty. But perhaps plaintiffs agree to private settlements more readily when they are very confident about prospects for compliance, so noncompliance is rarer than in the case of enforceable agreements. Alternatively or in addition, perhaps reinstatements are few and far between because threats to seek reinstatement often succeed in eliciting compliance or something closer to it. Or perhaps reinstatements or efforts to obtain them are occurring, but are simply hard to locate.
State-court Enforcement
Settlements can also qualify as PLRA-defined "private settlement agreements" if they are subject to state-court enforcement, rather than or in addition to reinstatement of the federal litigation. Many settlements duly recite state court enforcement as a possible remedy for noncompliance. For example, the settlement in a lawsuit brought by mentally ill Indiana prisoners provided, "The parties recognize and acknowledge that this Private Settlement Agreement is intended to be a valid contract under the laws of ihe State of Indiana, enforceable in the courts of the State of Indiana."
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But such recitations are not, it seems, the prelude to actual ventures into state court to enforce federal settlements. State court is often an unattractive forum for plaintiffs. (After all, if they preferred state court, they could have sued there to begin with 63 ). Alison Brill has argued persuasively that state-court enforcement of a settlement-as-contract is even more unattractive, because of doctrines and inclinations towards governmental immunity and against specific 60 See Rouser v. White, supra note 54. 61 The Civil Rights Litigation Clearinghouse, http://clearinghouse.net (which I founded and head) collects and displays documents and information relating to large-scale civil rights cases in many categories. Post-PLRA private settlement agreements in jail and prison injunctive cases are collected at: http://www.clearinghouse.net/results.php?searchSpecialCollection=29. 63 Of course, defendants in a civil rights suit asserting federal rights can remove that action to federal court if they choose. See 28 U.S.C. § 1441(a) (authorizing defendants to remove from state court to federal court "any civil action brought in a State court of which the district courts of the United States have original jurisdiction").
performance of contracts, as well as state PLRA-analogues and more general deference to prison administrators. 64 Moreover, as the district court noted in a New York City jail case, the burden of starting over with a new judge, in a large-scale litigation, is far from small:
[I]t makes little sense that, if a perceived problem with compliance should arise, short of seeking reinstatement of this action, plaintiffs can seek relief only in state court under state law. In view of the time and effort I have spent on this case, including countless hours discussing not only the substantive terms of the Agreement but also its language, it would be a tremendous waste of resources for the parties to have to go to state court to seek relief from a state court judge wholly unfamiliar with the case.
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Brill was unable in 2008 to find a single example of state enforcement of a federal prisoners' rights settlement agreement. I, too, have found no such report, either using Westlaw, the Civil Rights Litigation Clearinghouse, or word-of-mouth. (The closest near-exceptions were some early failed attempts by prisoners, who countered termination of pre-PLRA decrees by arguing that even if the PLRA rendered those decrees unenforceable in federal court after a termination motion, they remained enforceable in state court as private contracts. They lost: the federal courts found that the old decrees did not qualify as private settlement agreements and were fully terminable under 18 U.S.C. § 3626(b) 66 .)
III. Termination of Prospective Relief
Once prospective relief that complies with the PLRA's constraints on entry is approvedwhether based on consent (with the types of stipulations discussed in Part II.A) or after litigation-it becomes far more vulnerable to frequent challenge than other injunctions.
Under the PLRA:
In any civil action with respect to prison conditions in which prospective relief is ordered, such relief shall be terminable upon the motion of any party or intervener . . . 2 years after the date the court granted or approved the prospective relief [or] 1 year after the date the court has entered an order denying termination of prospective relief under this paragraph. 66 See Benjamin v. Jacobson, 172 F.3d 144, 156-58 (2d Cir.) (en banc), cert. denied, 528 U.S. 824 (1999) ("We do not see any basis for inferring that Congress meant federal consent decrees that are not based on [the required PLRA findings] to remain in effect and amenable to enforcement in state courts."); Hazen v. Reagan, 208 F.3d 697, 699 (8th Cir. 2000) ("We therefore hold that the PLRA prohibits the state-court enforcement, on a contract theory or otherwise, of federal consent decrees that do not meet the PLRA standards."). 67 18 U.S.C. § 3626(b)(2).
A motion for termination should be granted unless "the court makes written findings based on the record that prospective relief remains necessary to correct a current and ongoing violation of the Federal right, extends no further than necessary to correct the violation of the Federal right, and that the prospective relief is narrowly drawn and the least intrusive means to correct the violation." 68 Thus the same need-narrowness-intrusiveness requirements for entry of new relief apply to maintenance of existing relief, with the add-on requirements that the findings be written, and based on a "current and ongoing" rights violation. In addition, a motion to terminate prospective relief leads to an automatic stay of that relief after 30 days (postponable to 90 days for good cause).
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These statutory rules governing termination of an injunction are substantially more defendant-friendly than the standards applicable to other areas of law. For both litigated and consented injunctions, motions to modify or dissolve the injunction proceed under Federal Rule of Civil Procedure 60(b), which provides, in pertinent part:
On motion and upon such terms as are just, the court may relieve a party or a party's legal representative from a final judgment, order, or proceeding for the following reasons: ... (5) the judgment has been satisfied, released, or discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or it is no longer equitable that the judgment should have prospective application; or (6) any other reason justifying relief from the operation of the judgment. 70 The Supreme Court has explained that dissolution of an injunction, whether contested or consented, is appropriate when the defendant has "complied in good faith with the . . . decree since it was entered," and "eliminated to the extent practicable" the "vestiges" of past constitutional violations. 71 In addition, while litigated decrees must be dissolved, under Rule 60(b), if the law changes to make legal what the injunction forbids, 72 consent decrees are more stable. Modifications to consent decrees "should not strive to rewrite a consent decree so that it conforms to the constitutional floor." 73 Instead, while consent decree modification may be "justified based on changes in either law or fact," the Court has highlighted the importantance of "preserv[ing] the finality of such agreements" and avoiding "disincentive[s] to negotiation of settlements in institutional reform litigation."
The point is that in areas outside the ambit of the PLRA, there is no prospect of annual relitigation of the necessity of consent decrees. Defendants who want an injunction lifted generally must establish that they have complied with that injunction, rather than arguing that, irrespective of their compliance, there is no extant violation of the constitutional rights of the plaintiffs. Frequent relitigation of the alleged violations underlying decrees can distract from efforts to solve the problems that prompted the decree in the first place, pull plaintiffs' counsel from their monitoring tasks, and shrink the feasibility of solutions that take a more than a year to implement.
B. How the prisoners' rights bar has responded, and should respond.
Prior to the PLRA, I would estimate that there were hundreds of "orphan decrees" applicable to jails and prisons around the county. These were decrees entered at some point, presumably mostly in the 1970s and 1980s, which were no longer actively monitored or enforced. 75 I worked on one such jail conditions case, against Jefferson County, Alabama, which includes the jails in Birmingham and Bessemer Alabama. The matter had been litigated in the 1980s, by both private plaintiffs' counsel and the United States, which sided with the plaintiffs. But by the time a motion to terminate was filed in 1997, it had been years since either class counsel or the Department of Justice had done any monitoring at all, much less sought to enforce the aging decree. 76 This kind of neglect obviously undermines the prospects of compliance. Since passage of the PLRA, it also renders the case highly susceptible to termination. After all, the statute provides that defendants can seek an end of prospective relief at any point beginning two years after such relief is entered. 77 And when a termination motion is filed, the plaintiffs have an incredibly limited amount of time to marshall the evidence to oppose it, or suffer at least the consequences of an automatic stay, and potentially more permanent loss. If plaintiffs' counsel are going to be able to fend off a motion to terminate they need to prepare for it well before it is filed, and they need to remain prepared. In the Jefferson County jail case, it was a mad scramble to arrange a jail tour and review the documents needed to oppose the termination motion. If the jail authorities had offered even slight resistance to discovery, the time likely would have been insufficient.
78
In the years since passage of the PLRA, the prisoners' rights bar has worked through enough of these mad scrambles to develop some coping strategies. Two types of preparation for a termination motion have emerged. First, the parties sometimes agree to stretch out the remediation period more than the PLRA's default two years. Second, plaintiffs have worked to ensure that they are collecting sufficient information to inform their potentially hurried response to a termination motion.
Lengthening the remedial period.
Systemic litigation occurs when there are serious and systemic problems. Those problems take time to remedy, as settling defendants will often agree. Accordingly, prisoner plaintiffs have sometimes succeeded in obtaining prison and jail officials' agreement to change the terms on which those officials may seek or obtain termination of a settlement. This kind of agreement may be beneficial for defendants, as well, because it frees them for a time from responding to plaintiffs' litigation driven discovery requests.
Termination stipulations take a number of approaches. Sometimes, the parties opt out of the PLRA's termination provisions altogether, as in a settlement in the Albuquerque jail litigation:
The Defendants will not file any motion in the future asserting that this Stipulated Settlement should be terminated under the Prison Litigation Reform Act.
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In other agreements the parties lengthen the period of time prior to a termination motion. For example, in litigation by deaf or hard-of-hearing prisoners against the Washington State Department of Corrections:
In order to give the provisions contained herein an opportunity to be implemented and evaluated, both parties agree not to challenge this agreement for a period of four years. -0003-0004.pdf; see also, e.g., Consent Order at 2, Duvall v. Glendening, No. 1:76-cv-01255 (D. Md. Aug. 22, 2002) , available at http://chadmin.clearinghouse.net/chDocs/public/PC-MD-0006-0003.pdf ("Defendants have agreed that they will neither challenge nor otherwise seek to modify the terms of this Order, without Plaintiffs' consent, for a period of 14 months from date of entry.").
In still other decrees, the parties alter the terms on which termination can take place, agreeing to a prerequisite of decree compliance. So, for example, in a case brought by the Prison Legal News and joined by the U.S. Department of Justice against a South Carolina jail:
Defendants shall provide written notice to the Plaintiffs and the United States 30 days before filing any motion seeking to modify or terminate this Consent Injunction. Defendants shall not provide such notice or file such motion until they have achieved a minimum of one year of substantial compliance with the provisions of this Consent Injunction. If Plaintiffs and the United States determine that Defendants have achieved one year of substantial compliance with the provisions of this Consent Injunction, Plaintiffs and the United States will not oppose a motion filed by Defendants seeking to modify or terminate this Consent Injunction. 81 Or, similarly, in California's system-wide prison case by prisoners with developmental disabilities:
Defendants may move to vacate this Settlement Agreement and dismiss the case on the ground that they have substantially complied with the plan set forth in Appendix A as modified for a period of three years. Plaintiffs may oppose the motion, and shall have the burden of proving that defendants are not in substantial compliance.
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By imposing a default sunset period on jail and prison decrees, the PLRA's termination provisions strengthen the bargaining power of corrections officials. But, as the above quotations demonstrate, there are still circumstances in which defendants agree to a different approach, whether because they think a longer remediation period is better for its own sake, or because they are able to trade the remedial term for something they care about more.
Gathering information.
Institutional reform remedies almost always include information collection provisions, which are obviously crucial for monitoring compliance. But the PLRA makes fact-gathering even more important, useful not just to pressure defendants into compliance but to oppose an unwarranted motion to terminate. If information is sufficiently current and of the right One consent decree was negotiated after the district court entered a preliminary injunction based on plaintiffs' proof of widespread constitutional violations at the Morgan County Jail, in Alabama. 85 The decree provided, in part:
38. To ensure compliance with this agreement, County Defendants shall provide to Plaintiffs' counsel each month a complete and up-to-date census of the Jail population that lists inmates by location, status (awaiting trial, state convicted, or county convicted), all criminal charges, and length of confinement. County Defendants shall also provide to Plaintiffs' counsel on a quarterly basis a complete and up-to-date security staffing report that includes staff names and assignments.
39. On a monthly basis for the first year after the effective date of this order, and on a quarterly basis thereafter, County Defendants shall provide to Plaintiffs' Counsel the physician sick call schedule for the previous month, including the name of each physician who worked, the actual days he or she was present at the Jail, the actual number of hours he or she spent at the Jail on each of these days, and how many patients he or she treated on each of these days. County Defendants shall provide this information with regard to on-site visits by the psychiatrist and psychiatric social worker and any other specialist who provides care on-site at the Jail, as well. The nursing schedule for the previous month, including the name of each nurse who worked, his or her qualifications (i.e., RN), the days and hours he or she actually worked, and the number of patients he or she saw on each day worked.
In both ¶ ¶ 38 and 39, the requirement of lists of names and locations serves several functions: it reveals compliance problems where they exist; makes compliance reporting less impressionistic 83 The PLRA uses the word "current." This means at the time the termination motion is made. An "instantaneous snapshot . . . is impossible," Lancaster v. Tilton, No. 79-1630 WL 4570185, *5 (N.D.Cal. Dec. 21, 2007 and more likely to be accurate, which itself pressures the defendants to more comprehensive compliance; and it provides names of potential interviewees.
The decree continues: 40. Plaintiffs' counsel shall have reasonable access to Jail records, Jail inmates, and the Jail facility, including escorted, unannounced walk-through visits of the Jail on a quarterly basis during the first year following the entry of this Consent Decree, and twice a year thereafter. Paralegals working directly with Plaintiffs' counsel shall have reasonable access to Jail inmates and will be accompanied by an attorney during any walk-through of the Jail. Class counsel and their paralegals may bring experts at their own expense on such walk-through visits. Should class counselor their paralegals bring a medical expert, the medical expert shall have access to all medical records and charts kept or created by the Jail. This Consent Decree does not prevent County Defendants from changing the medical providers who provide services at the Jail. 86 This provision allows plaintiffs' counsel to maintain a good working knowledge of what is going on at the jail, and also to maintain relationships with their clients. This last is particularly useful because of an all-too-common feature of large-scale injunctive litigation, and particularly litigation involving closed facilities like jails and prisons-the palpable separation between the plaintiff class and their lawyers. There are many methods to bridge this gap: frequent visits and consultations, plaintiffs' committees, and the like. And there are many reasons for plaintiffs' counsel to make the effort. Most relevant here is that even if prisoners' information about conditions at their prison is not entirely accurate, it is probably far more detailed than their lawyers can easily get by other methods. At least sometimes, prisoners can tell their lawyers whether noncompliance with a particular injunctive provision is common or rare and can identify particular incidents that might be fruitful to further investigate.
A George jail decree in a case brought by the United States took a different approach to compliance monitoring, requiring reporting not of the raw facts of compliance, but of the initiatives undertaken, although underlying documentation is also required to be maintained: 51. Defendants shall submit quarterly compliance reports to the United States and the Court, the first of which shall be submitted within sixty (60) days after the entry of this Decree. Thereafter, the reports shall be submitted fifteen (15) days after the termination of each quarter continuing until the Decree is terminated. The reports shall describe the actions the Defendants have taken during the reporting period to implement this Decree and shall make specific reference to the Decree provisions being implemented.
52. Defendants shall keep such records as will fully document that the requirements of this Decree are being properly implemented and shall make such records available at the Jail at all reasonable times for inspection and copying by the United States.
53. Defendants shall submit records or other documents to verify that they have taken such actions as described in their compliance reports and will also provide all documents reasonably requested by the United States. As part of this compliance process, documents submitted shall include a daily population count for the Jail, a separate count of the number of inmates in each cell or dorm, and staffing levels. . . . 55. During the period in which the Court maintains jurisdiction over this action, the United States and its attorneys, consultants, and agents shall have unrestricted access to the Jail, Jail inmates, Jail staff, and documents as necessary to address issues affected by this Decree. The United States' unrestricted access shall not conflict with the orderly operation of the Jail. Nothing in this Decree prohibits discovery pursuant to the Federal Rules of Civil Procedure.
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And for one of the (mammoth) systemwide California prison cases, plaintiffs' counsel essentially combined both approaches:
11. Monitoring and Access to Information. Defendants shall provide plaintiffs' counsel with reasonable access to information sufficient to monitor defendants' compliance with their plan. Access to such information shall be provided in the ordinary course of business from the date this Settlement Agreement is approved by the Court. Such information shall include, but is not limited to, the following documents: a. A monthly report of the identity and location of all identified members of the plaintiff class;
b. The complete medical, psychiatric and non-confidential central files of the plaintiff class;
c. All internal reviews or audits of defendants' plan and programs;
d. All budget change proposals to implement defendants' plan or programs;
e. All evaluations of whether prisoners are developmentally disabled;
f. All analyses and reports concerning the reliability of defendants' screening instruments; and g. Documents maintained at individual institutions that are relevant to assessing the state of defendants' compliance.
12. Plaintiffs shall be able to conduct 33 tours of institutions housing members of the plaintiff class per year (including multiple tours of the same institutions), with or without their exper consultants. Such tours shall include access to institutional programs and classification and disciplinary hearings, housing facilities, recreational yards, and all other areas of the institution normally used by inmates. Defendants shall make available for interview departmental, custodial, clinical and program staff that have responsibility for the care, treatment, safety, classification, housing, discipline and programming of class members. Plaintiffs' counsel shall be able to have brief discussions with inmates during the tours and shall be able to provide prison staff with counsel's name and address for distribution to specific inmates. Defendants also shall provide plaintiffs' counsel access to confidential interviews with inmates before or after the tours, as arranged among counsel, during regular business hours without regard to regular visiting hours and days. Plaintiffs reserve their right to seek to depose departmental, custodial, clinical, and program staff members 88 Yet another tack is to develop a procedure for independent or shared development of facts, which are then available for use in a termination proceeding. This might be done by a court-approved monitor, a panel of experts, or some other entity. So in an Idaho jail case:
114. The parties agree that an inspection of the existing Bonneville County Jail will be conducted by an independent inspector (preferably the Idaho Sheriffs' Association Inspection Team-if they will agree to conduct such inspection and provide a report of their findings) approximately three (3) and six (6) months after the effective date of this Consent Decree to verify compliance with the agreements set forth herein.
115. In the event that either of the parties desires verification of any information pertinent to this Decree during the term of this Decree, counsel for the parties agree to attempt to develop the necessary information, and if necessary, to select an expert, or other qualified individual, who shall be permitted to make the necessary inspections and provide the parties and the Court with information necessary to resolve any questions relevant to this Consent Decree, Order and Judgment.
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Of course monitoring has always been a feature of institutional reform litigation. My point here is that use of a monitor, expert panel, or other non-party inspector can give plaintiffs the ability to respond to a termination motion within the tight statutory time frame.
CONCLUSION
Post-PLRA jail and prison litigation procedures tilt sharply in favor of defendants, the officials who run the nation's correctional facilities. The substantive law, too, is far from prisoner-friendly 90 (although this is well beyond the scope of this short paper). It remains possible, however, for the courts to remain a forum in which some necessary prison reform can take place. The many consent decree provisions quoted in this paper or cited in its footnotesand the hundreds more available at the Civil Rights Litigation Clearinghouse-offer a library of options to litigants in prison and jail cases affected by the PLRA. More theoretically, they demonstrate that litigation tactics and procedures are dynamic-that rule changes affect the parties' bargaining positions, but rarely eliminate bargaining altogether.
